

Doan Coal would periodically order explosives  from Austin Powder  and
would utilize Austin Powder's  technical expertise  to  detonate  the
explosives it purchased from Austin Powder.     However,  Austin Powder
asserts  that Doan  Coal determined the number o.f holes  to be drilled,
the  location of  the holes,   and the holes'   depth,   and  the coal company
drilled all the holes  (Tr.   340-342,   366,  410-411).     Moreover,   Doan Coal
decided when  to blast and had  the right  to control  the details  of  the
blast   (Tr.   410-411).

Whether Austin Powder is  an "Operator" within the Meaning of the Act

Austin Powder maintains  that before MSHA can assert jurisdiction
in this matter it must establish  that Austin Powder  is  an  "operator"
within  the meaning of 30 U.S.C.  802(d).     Austin Powder states  that it
is abundantly clear,   and that MSHA has   conceded as much,   that Austin
Powder  does not own,   lease,  operate,  control or supervise a  coal mine.
Although MSHA does allege  that Austin Powder was an independent  contractor
performing blasting services for Doal Coal on the day  in question and as
such was subject  to MSHA's jurisdiction, Austin Powder asserts   that
MSHA's position is wholly  untenable because the clear evidence establishes
Austin Powder was not an independent contractor performing blasting services,

Austin Powder argues   that before it can be found  to be an independent
contractor under the Act,  MSHA must establish the  existence of a  contract
between Austin Powder and Doan Coal whereby Austin Powder contracted to
provide services for Doan Coal.    Austin Powder maintains  that MSHA has
failed  to  introduce any evidence  that such a contract  existed.     In fact,
it  states   that MSHA has not-even  tried   to establish  the existence of such
a contract.

Austin Powder maintains that  it is not,  and was not a contract blaster,
has  no  drilling capacity,   and does not  contract blasting services.     Rather,
it  is a manufacturer and supplier of explosives  to numerous   industries,
including the coal industry,  and  that it entered into a sales agreement
with Doan Coal in which Doan Coal  purchased a quantity of explosives.
To ensure  the,safe use of  its products,  Austin Powder,   pursuant  to a
service agreement voluntarily entered into by the parties,   allowed Doan
Coal   to  draw upon  its technical expertise to assist  in detonating the
explosives.     The agreement is a legally binding,  valid document whereby
Austin Powder loaned Doal  Coal its employees for Doan Coal's  use.     Citing!
New River Crushed  Stone v.   Austin Powder.   210 S.E.2d 285   (N.C,   1974);
Fralin v.  American Cyanamid Co..   239 F.   Supp.   178   (W.D,   Va.   1965);  Oregon
Portland Cement Co.   v, DuPont.   118 F.   Supp.   603   (D.   Ore.   1953);   Hercules
Powder Co.   v.   Campbell & Sons  Co. .  144 Atl.   510  (Md.  App.   1929).     No charge
was  made  for  this   technical expertise   (A.P.   Exh.  No.   11;  Tr.   466,   512).
Moreover,   Austin Powder states  that it had no obligation under  the service
agreement   to provide such  technical service,  and if  its people were not
available,  Doan Coal could not require  that Austin Powder furnish blasters.
In short,  Austin'Powder maintains   that  the loaning of its employees  to
Doan Coal  to  ensure safe use of its product was a gratuity and not required
by  contract.

106 notification  is  usually  given  10  to  15  minutes  before   the  actual
